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Addendum on costs

1. By an application dated 28 October 2014 the Respondent has applied to the Tribunal under rule 10(3) of the Tribunal Procedure (Upper Tribunal)(Lands Chamber) Rules 2010 for an order that the appellant pay the respondent’s costs in relation to three aspects of the hearing on 15 September 2014, and the preparation for it, on the grounds that the appellant had behaved unreasonably.  On 4 November 2014 the respondent made written submissions in opposition to that application.  Both parties have applied for their costs of determining the application for costs.

2. The appellant has succeeded in relation to the matters argued on 15 September, which the parties agreed (subject to any appeal) were determinative and made it unnecessary for the substantive issues in the appeal to be considered.  The appellant is not entitled to its own costs because appeals from leasehold valuation tribunals are not proceedings in which the Tribunal has a general power to award costs (see rule 10(6) (as amended)).  

3. The Tribunal has power under rule 10(3)(b) to make an order for costs if it considers that a party or its representative has acted unreasonably in bringing, defending or conducting the proceedings.      

4. The unreasonable conduct relied on by the respondent in support of its application is said to comprise a failure by the appellant to comply with an order of the Tribunal that expert evidence be filed and exchanged by 11 April, a failure to prepare the hearing bundle within the time the Tribunal had ordered and a failure to include in that bundle a number of items requested by the respondent.  It is also said that the appellant’s conduct in granting the three leases in order to avoid the consequences of the decision of the LVT and the risk of failure on the appeal, amounted to unreasonable conduct.

5. In my judgment none of the matters of which the respondent complains amount to unreasonable conduct sufficient to justify the making of an order under rule 10(3).  The appellant was late in supplying expert evidence but before the time limit arrived it had explained to the respondent that it intended to grant the three leases which would, it suggested, render the appeal redundant.  The respondent did not accept that proposition, but ultimately it has prevailed and the expert evidence has proved unnecessary. The hearing bundle was late in preparation and was lodged late, but no explanation has been given for the suggestion in the respondent’s application that it was prejudiced by the delay.  None of the documents which are said to have been omitted from the bundle seems to have been relevant to the issues, and none was referred to at the hearing.  Given that the appellant was successful in the proceedings as a whole and that no significant additional expenditure appears to have been caused by the deviations from the timetable I do not think the appellant’s conduct can be regarded as unreasonable such as to justify an award of costs against it.

6. I also reject the respondent’s suggestion that the appellant’s action in nullifying both the appeal and the LVT’s decision by granting the three leases amounted to unreasonable behaviour.  As I explained in my substantive decision, the 1993 Act allows the freedom to grant new interests, including leases of flats, until immediately before completion of the acquisition of the freehold.  The waste of costs which may be the consequence of the grant of new interests very late in the process is very regrettable, and parties should do what they can to avoid it, but it seems to me to be the result of the statutory scheme.  I do not think a freeholder which exercises its rights over what remains its own property in a manner not prohibited by the Act can be regarded as behaving unreasonably, even where its purpose in so doing is to avoid the consequences of an adverse decision by a tribunal.       

7. I therefore make no order for the costs of the appeal.  Nor do I make any order in relation to the costs of the respondent’s application.
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